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DISCUSSION: The waiver application was denied by the Officer in Charge, New Tielhi, India, and is now
before the Administrative Appeals Citice (AAD) on appeal. The appeal will be dismissed.

1w record reflects that the applicant is a native and citizen of India. He waz found to be inadmissible to the
Urnited States pursuant to sechion 212¢ap(&WC)0} ol the moigration and Nationality Act {the Acl), § U.S.C,
& 1I8Ma)apCWi), for having prooured admission into the Umiled States by fraud and willfud
rmisrepresentation of a material fact in 1991, The applicant is 2 derivative beneficiary of an approved
Petition [or Alicn Relative filed on behall of his spouse by her sibling. The applicant secks a waiver
ol inadimissibility pursuant to section 212(1) of the Act, 8 U.S.C. § 1182(1) in order to travel to the
United States and reside with his Lawful Pecrmancot Resident (LPR) spouse and children.

The Officer in Charge concluded that the applicant had failed to establish ¢xiretne handship would be impased
on a quahlynng relastive. Lhe application was denied accordingly. Sze Officer it Charge Decision dated hune
25, 2002,

section 21203} 63 C) of the Act provides_ in pertinent part, that:

(1} Any ahien whe, by fraud or willtully misrepresenting a material facl, sccks to
procure (or has sought to procure or has procured) 2 viss, other documentation, or
adiission mlo the Unted States or other benefit provided under this Act is
tnadmissible.

Section 21207) ol the Act provides that:

(n Tl Attormey General (now the Secretary of Homeland Scourity, [Secretary]) may, in
the discretion of the Attorney Geveral |Secretary |, waive the application of clause (1)
of subscelion (a)(6)C) in the case of an alien who iz the spouwse, son ot daughter of a
Umincd States citizen or of an alien las fully admiled (or permseent residence, if it is
established to the satisfaction of the Athomey General [Secretary] that the refusal of
attrdston to the United States of such immuigranl alien would result In extreme
hardship to the citizen or lawfully rcsident spouse or parent of such an alicm,

After reviewing the amendments fo the Act regarding fraud and rmierepresentation and sfier noting the
mereased impediments Congress bas placed om such activities, including {he narowing of the paramciers lor
chygibility, the re-inclusion of the perpelual bar, cluminating alien parents of 1.8, cidzens and resident aliens
a5 applicants and eliminating children as a consideration in determining the presence ol extreme hardship, it is
coneluded thal Congress has placed 8 high priority on redueing andfor stopping fraud and misreprescntation
related to immipgration and olher matlers,

The record cleatly retlects that in 1991 the applicant knowingly used & passport thal did not belong to him in
order to gain admission into the Uniled States by froud and willful musrepresentation of a material el The
applicant admitted that e paid 52,500 to an Indian ageni W oblain the passport and escort him o the United
States. Aficr he was admited in the Tinited Stawes, ax an impostor, he purchased an 1-551 m order to remain
and work in the Uhited Stated. “The applicant further stated that he apphed for asylum in the Untied Siales
althonugh he had no fear of rcaming to India.
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Section 212(1) of the Act provides that a waiver of the bar to admission resulting trom section 212{a)e}C) of
thee Al is dependent Orsi upon a showing thal the bar irmposes an extrerne badship on g gwaliBioe Gnily
member. Onee extreme hardship is established. it is but one fawarable factor to be considered mn the
determination of whether the Secretary should exercise discretion. See Matfer of Mendez, 21 1&N Dec. 296
(BIA 1996).

In the present case, the applicant must demonsirate exireme hardship o s TPR spouse,

Matter of Cervanies-Gonzalez, 22 T&N Dec. 560 (BIA 1999) provides a list of factors the Board of
Immigratien Appeald (BIA) deomed relevant in detemmiming whether an alien has established extreme
hardship pursuant to section 212{i) of the Act. These factors inchude the presence of a Tawful permanent
resident or Tiniled Slates citizen spouse or parcnl in Uns country; the qualifying refative’s family ties outside
the United States; the conditions in the country ot coutitries to which the qualifdng relative would relocate
and the exlent of the gualifying relative's tics in sach countrics; the financial impact of deparhwe from this
country; and significant conditions of health, particularty when tied to an unavailability of ginitable medieal
catre In the conniry to which the qualDyimg relalive would relocate,

On appeal. counsel asserts thay the Tnmigration and Natralization Scrvice (now known as Citizenship and
Trnmigration Servives, “CI3™ fmiled (o cormectly assess extmome hardship to the applicant’s spouse (M.

and his children. In support of this assertion, counsel submitted a brief and affidavits from Family members
and friends whe know both {he applivant and iy spouse,  In the brief counsel states that Ms. Patel would
suffer emotionally and financialty if her spouse’s waiver application was not approved. The afMidavies slatw
ceneral hardship that would be imnozed om Mas. I her spouse was not gllowed to enter the country. In
the bricl it is stated that Ms. 1ay be forced to leave the United States and relocate wiath:her children in
India. In addition it iz stated thal the lack of adequate educational spporturities and insutficient medical
favilicies for the upplicant’s cluldren would imposze hardship to M k. Tn the present case the record
Tetlects that hs i5 3 native of India and that she mel and mamed her husband in India. No reason was
provided, other than gencral coumiry comditions and the opportunity for educational opportunibies n the
Tnited 3ales for ber children a5 to why she would not be able tor return 1o Indis and obtain gaintul
employment if she decides to return to India.

There are no laws that require her 1o leave the United Staics and Hve abroad. In Sifverman v. Rogers, 437 F
24102 (14 Cir. 1970), the court stated that, “even assuming that the Federal Government had no right either
to prevent a marriage or desiroy 10, w believe that here it hes done nothing more thai to say that the residence
of omz of the marriage parmers may not be in the Umited Statles.” The uprooting of family and separation
from friends does not neecssarily amoimt to extreme hardship birt rather represent the vpe of inconvenience
and hardship experienced by the families of most aliens being deported. See Shooshrary v INS, 30 F. 3d 1049
{9th Cir. 1994).

Counsel presented a December 26, 2000 leller [rom a physician that states that Ms sullers Fom s
mental illness, known az Major Depression, recument. The physician who signed the Reiter did not indicate
hiz gqualitications Lo muake that detenmination. and further, it was based ot a single visit with Ms No
additional detail of the 1ype of treatment, if any, she iz receiving way provided. The record contains no
cvidenee to indicate that adequate healih maintenance and follow-up care and medicalion are unavailable in
Mdia.
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Counsel asserts that the hardship caused to the applicant's spouse as a resull of ber children's distress due to
ther sepuralion form their father should be considered. Tn the affidavit submitted by Ms, band the
children’s teachers 1l ts stated that they are well adjusted, they participaie in commmwity activitics and they
huve had o smooth transttion to the United States and to the school system. Txireme hardship has not been
shown 1 Lhe applicant's spouse based on her children's separation feom their father.

U.5. court deeisions have repeatedly held that the commeon resulls of deportation or exclusion ure insnfficient
to prove cxtreme hardship, See Aassan v, INS, 927 T.24¢ 465 (Sth Cir. 19913, For example, Martter af Filch,
21 1&N Dec. 627 (RIA 1996), held that emottonal hardship caused by severing famity aid c'ohmmnity tes 15
& eontmon Tesult of deportalion and does not conatitle cxtrenac hardship. In addition, Perez v. FVS 96 F.3d
390 (th Cir. 1996}, held that the common resulis of deportation are insulficient to prove extreme hardship
and delined “extreme hardship™ as hardship that was unusual or bevond that which would normally be
expected upon deporiabion.  Hassan v. INS, supra, held further that the uprooting of family and separation
frum fricnds does not necessarily amount to extreme hardship but 1ather represcnts the tvpe of inconvenience
and hardship caperienced by the familics of most aliens being deported.  The U8, Supreme Cour
addivionally held in INS v. Jomg Ha Wang, 450 U8, 139 (1981), that the mere showing of economic detriment
to qualifying farmily members is insufficient to warrant a tinding of exteme hardship.

in his hriel counsel asserts that the Officer in Charge made a determination thal the applizant "bas shown no
remmorse and no rehabilitation,” without deseribing how she arrived at this conclusion. The Glficer in Charge
cleatly states in her decision thal *_.the applicant has eontinually refused to he truthfl or cooperative with
officials.” During his immigration visa imterview al the American Consulale General-in Mumbai, India the
- applicant was mwim the oppertunity to expluin his presence in the Unitcd States sinee 1991, bitt convinued to
deny any travel to the Thniled Statcs until he was presenled with documentary evidence, and even then, denied
amy of his wrongdoings and changed his story throughout the intorview.

A review of the documentalion in the record, when considered in ils totality reflects that the applicant has
failed to show that his LFR spouse would suffer extrenw hardship if he were niot permitted o enter the United
States. Llaving tound the applicant statulerily imeligible for rehicl, no purpose would be scrved in discussing
whether the applicant merits a walver as a matter of discretion.

Iti procecdings for application [or waiver of grounds of inadmissikility under saction 2121} of the Act, the

burden of proving eligibility remains cntirely with the applicant. Section 291 of the Act, & T1.8.C. § 1361,
Here, the applicant bas not met that urden, Accordingly, the appeal will be dismissed.

ORDER: The appeal is distmissed.



